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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Misc(J) Case No. 233/2019  

(I/c Title Suit No. 96/2019)  

 
Md. Ali Martuja 

-versus- 

Md. Mubarak Ali and others 

12.07.2022 

Both sides are represented.  

I have already heard learned counsel appearing for 

both sides. 

This instant Misc (J) case has arisen on petition no. 

3269/2019 dated 27.11.2019 filed by the petitioner under 

Order XXXIX Rule 1 and 2 r/w Section 151 of the CPC with a 

prayer to grant temporary injunction against the opposite 

parties. 

Today, I am going to dispose of this instant Misc(J) 

case. 

The main contention of the petitioner’s case is that 

Plaintiff instituted the enclosed Suit for granting the reliefs 

submitted in the Plaint, and the Plaintiff/Petitioner has filed 

this application for Permanent Injunction as mentioned in the 

Plaint, for kind perusal of the Plaint also. 

That the Plaintiff/ Petitioner has instituted the Suit 

praying the following Reliefs for declaration of Plaintiff's Right 

Title and Interest over the land described in SCHEDULE B of 

the Plaint and this application with consequential relief of 

eviction of defendants therefrom (if the Defendants forcibly 
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occupy the Suit land in the mean time) For decree for 

enforcement of separate shares of the plaintiff over the land 

described under SCHEDULE B hereunder (out of Schedule A 

land) with issuance of kind citation to the learned Circle 

Officer, Tezpur Revenue Circle, at Tezpur recording 

separation of the Plaintiff's SCHEDULE B land (Out of 

SCHEDULE A land, described in the SCHEDULE A and 

SCHEDULE B below as fully described hereunder) 

 That the plaintiff also prayed for decree for Permanent 

Injunction , desisting and prohibiting the Defendants and 

their men, agents and workmen from putting any hindrances 

that through the Plaintiff is still in possession of his 

SCHEDULE B land of 2 kathas (out of SCHEDULE A land of 2 

bighas). The Plaintiff Petitioner gravely apprehends that the 

defendants/opposite parties may at any time take forcible 

and unlawful possession of the Plaintiff's B SCHEDULE Land, 

by themselves and through their men, agents and workmen 

at any time, without adhering the laws of the land. That the 

harm, loss and injury as apprehended by the 

Plaintiff/Petitioner, the Defendants/ Opposite parties may 

forcibly and utter unlawful possession of the suit land under 

SCHEDULE B described in the Schedule below. That the 

harm, loss and injury as apprehended is so urgent and 

inhabitant that the Defendant/Opposite parties may at any 

time Illegally forcibly trespass into the Suit land (SCHEDULE 

B Land) with existing Bamboo Fencing around the SCHEDULE 

B suit land, without awaiting the pursuance of the police 

which has been verbally intimated to the police by the 

Plaintiff/Petitioner. 
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Finding no alternative, the instant suit was filed for 

declaration of right, title and interest over the Schedule-B suit 

land with consequential relief of eviction of defendants and 

for permanent injunction. The petitioner has also filed this 

petition for temporary injunction as stated above.   

The opposite party appear initially but did not file any 

written objection and thereafter remained absent without any 

steps.  

I have heard learned Counsel for the petitioner and 

perused the record. Also perused the case record along with 

the injunction petition, and the other documents filed by the 

petitioners.  

In the light of the pleadings of the parties to decide the 

injunction prayer filed under Order XXXIX Rule 1 and 2 of 

CPC, the followings are appears to be the points for 

determination:  

(i) Whether there is a prima-facie case in favour 

of the plaintiff/ petitioner?  

(ii) Whether balance of convenience is in favour 

of the plaintiff /petitioner?  

(iii) Whether the plaintiff petitioner is going to 

suffer irreparable injury/loss in the event of 

court not granted temporary injunction 

against the defendant/opposite party?  

 Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it is 

proved that the Opposite Party threatens to dispossess the 

plaintiff or otherwise cause injury to the plaintiff in relation to 

any property in dispute in the suit, the court may by order 
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grant a temporary injunction to restrain such act or make 

such other order for the purpose of staying and preventing or 

dispossessing the plaintiff or otherwise causing injury to the 

plaintiff in relation to any property in dispute in the suit as 

the court thinks fit until the disposal of the suit or until 

further orders”.  

 It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that:  

 (1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, there 

is probability of being entitled to the relief asked for by the 

plaintiff/defendant;  

 (2) the court's interference is necessary to protect the 

party from the species of injury. In other words, irreparable 

injury or damage would ensue before the legal right would 

be established at trial; and  

 (3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

 I have gone through the entire case record along with 

all the documents annexed with the plaint submitted by the 

petitioners. In the instant case the petitioners have pleaded 

that the Defendants/ Opposite parties and their men, agents 

and workmen, by using muscle poser may at any time 

illegally time pass in to the Plaintiff's land described under 

SCHEDULE B below. The petitioner apprehended that the 

danger and forcibly occupation of the Plaintiff's SCHEDULE B 

suit land is so inherent and urgent that it is urgently required 
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to grant temporary injunction prohibiting the 

Defendants/Opposite parties from Illegally trespass into the 

SCHEDULE B suit land by breaking open the Bamboo Fencing 

of the Plaintiff/Opposite Parties around the Suit land. 

After considering the submissions of the parties, 

pleadings as well as document on record it appears that 

petitioner possessed the Schedule land. As such, at the first 

sight of the entire case-record it appears that there is a 

prima facie case in favour of the petitioners. Therefore, if the 

nature and character of the suit land is transformed then it 

will be the petitioner, who would suffer greater 

inconvenience and irreparable loss.  

If the prayer for injunction is not allowed the object of 

filing the main suit will become infructuous and may also lead 

to multiplicity of litigation. As such considering the aforesaid 

reason the prayer for temporary injunction is allowed. The 

opposite party is hereby restrained from illegal trespass into 

the petitioner’s land during pendency of this suit. The 

decision in this case will not affect the merit of the main suit.  

Accordingly, this Misc(J) case is disposed of. 


